STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
WADE HAM LTON,
Petiti oner,
VS. Case No. 07-2417

THE TALKI NG PHONE BOCK

Respondent .
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RECOMMVENDED CORDER

A hearing was held pursuant to notice, on August 8, 2007,
in Gainesville, Florida, before the Division of Admnistrative
Hearings by its designated Adm nistrative Law Judge, Barbara J.
St ar os.

APPEARANCES

For Petitioner: Wade Hamlton, pro se
3800 Sout hwest 20t h Avenue
Apart ment 406
Gainesville, Florida 32607

For Respondent: Jeffrey B. Jones, Esquire
Littler Mendel son, P.C
4767 New Broad Street
Ol ando, Florida 32814

STATEMENT OF THE | SSUE

Whet her Respondent violated the Florida Gvil Rights Act of
1992, as alleged in the Enpl oynent Charge of Discrimnation

filed by Petitioner on Novenber 16, 2005.



PRELI M NARY STATEMENT

On Septenber 28, 2005, Petitioner, Wade Ham lton, filed an
enpl oyment Charge of Discrimnation with the Florida Conmm ssion
on Human Rel ations (FCHR) which all eged that Respondent, The
Tal ki ng Phone Book (TPB) violated Section 760.10, Florida
Statutes, by discrimnating against himon the basis of race and
national origin, which resulted in his term nation

The al l egations were investigated and on April 19, 2007,
FCHR i ssued its Determ nation: No Cause and Notice of
Determ nation: No cause. A Petition for Relief was filed by
Petitioner on May 23, 2007.

FCHR transmtted the case to the Division of Adm nistrative
Heari ngs on or about May 30, 2007. A Notice of Hearing was
i ssued setting the case for formal hearing on August 8, 2007.
The hearing proceeded as scheduled. The parties filed a Joint
Pre-Final Hearing Statenent on August 6, 2007.

At hearing, Petitioner testified on his own behalf.
Petitioner’s Exhibit nunbered 1 was admtted into evidence.
Petitioner’s Exhibits nunbered 2 and 3 were rejected.

Respondent presented the testinony of Terry Strickland and Susan
Ruhl and. Respondent’s Exhibits nunbered 1 through 37 were
admtted into evidence.

A one-volume transcript was filed on August 22, 2007.

Respondent filed a Proposed Recommended Order, which has been



considered in the preparation of this Recomended O der
Petitioner did not file a post-hearing subm ssion.

FI NDI NGS OF FACT

Stipul ated Facts

1. Petitioner was hired by TPB as a prem se sal es
representative for TPB's office in Gainesville, Florida on or
about April 3, 2006.

2. Petitioner and other new hires attended TBP's new hire
sal es training course in Jacksonville, Florida, on or about
April 3, 2006.

3. Petitioner and the other newy hired enpl oyees were
required to establish enploynent eligibility in accordance with
the Enpl oynent Eligibility Verification Form Forml-9.

4. For Form1-9 purposes, Petitioner produced a driver’s
license and social security card. The social security card had
the following notation: “For Social Security and Tax Purposes:
Not for identification.”

5. TPB infornmed Petitioner that it could not accept the
soci al security card he produced for purposes of fulfilling his
Form1-9 requirenents.

6. TPB asked Petitioner to provide it with any other

docunent (s) to satisfy his Form -9 requirenents.



7. TPB inforned Petitioner that he could go to the | ocal
soci al security office in Jacksonville to request a new soci al
security card and/or obtain a letter fromthe social security
office that indicated he had applied for sane.

8. No other new hire in Petitioner’s training class
provided TPB with a social security card with the sanme notation
t hat appeared on Petitioner’s card.

9. TPB requested Petitioner to provide an acceptable
docunent fromList A B, or C found on the back of Forml-9.
Petitioner provided TBP with a copy of a Birth Registration
Form

10. The Birth Registration Formwas not a docunent |isted
in List AA B, or Creferenced on Form]l-9.

11. At the tinme Petitioner was hired by Respondent, TPB
had policies that prohibited, anong other things, discrimnation
on the basis of race and national origin. Petitioner was aware
that TPB had anti-discrimnation policies in place.

12. Petitioner’s enploynent with TBP ended on or about
April 6, 2006. TPB infornmed Petitioner that his enploynment was
term nat ed because he was unable to provide sufficient proof of
enpl oynment eligibility with regard to Form|-09.

13. Petitioner cannot identify any simlarly situated TPB
enpl oyees outside of his protected class who were treated nore

favorably.



Facts Based Upon the Evidence of Record

14. Petitioner is a black nmale who was born in Jamai ca.

He becane a citizen of the United States sonetine after arriving
inthis country in 1978. Y

15. Respondent, TPB, is an enployer within the neani ng of
the Florida Cvil Rights Act. TPB is the brand nane or |ogo for
White Directory Publishers, which publishes tel ephone
directories.

16. At the tinme Petitioner was hired, Terry Strickland was
a regional sales trainer for TPB. He conducted the training
course in Jacksonville for the group of new hires which included
Petitioner. At the tinme of the training session, M. Strickland
was not aware of Petitioner’s national origin.

17. During the training course in Jacksonville, all new
hires, including Petitioner, were required to conplete a human
resources packet and revi ew Power Poi nt presentations regarding
TPB policies, including its anti-discrimnation policy. The
human resources packet included Forml-9.

18. Wen M. Strickland received Petitioner’s social
security card and observed the notation on the bottom he
informed Petitioner that TPB would not be able to accept the
card for Form1-9 purposes. He then informed Petitioner that he
could go to the local social security office during lunch to

apply for a new card.



19. \Wile Petitioner went to the | ocal social security
of fice, he was unable to obtain a new card or a letter fromthat
of fice as he did not have proper docunentation with himto
secure a new card.

20. M. Strickland handled this matter with other new
hires in other training sessions in the sane manner. That is,
any time he was presented with a social security card with the
notation “not for identification purposes,” he has infornmed the
person that the card is not an acceptabl e docunent for FormI-9
pur poses and that other acceptable docunments woul d have to be
provi ded.

21. M. Strickland also infornmed Petitioner that a birth
certificate would be acceptable. However, when presented with
Petitioner’s Birth Registration Form he noted that it did not
have a seal. Therefore, he faxed it to Susan Ruhland at TPB' s
corporate headquarters in Buffal o, New York.

22. Susan Ruhland is the human resources nanager for
Respondent. Ms. Ruhl and was contacted by M. Strickland
regarding Petitioner’s social security card. M. Ruhland spoke
to Petitioner by phone and explained to himthat his social
security card was not acceptable based on requirenents of the
Departnent of Honel and Security. She also inforned Petitioner
that there are other neans of identification or docunentation

that can be provided to satisfy FormIl-9 requirenents.



Ms. Ruhl and was not aware of Petitioner’s national origin when
she spoke to him by tel ephone.

23. Ms. Ruhl and contacted the Departnent of Honel and
Security to verify her understanding that Petitioner’s social
security card was unacceptable for Form1-9 purposes. She
received confirmation that her understandi ng was correct.

24. Oher than the Birth Registration Form supplied by
Petitioner, Petitioner was not able to provide any other
docunent to satisfy the Form1-9 requirenments. He had recently
applied for a passport and had sent original docunents with his
passport application.

25. Ms. Ruhl and could not accept the Birth Registration
Form provi ded by Petitioner because it was not issued by a
state, county, nunicipal authority or outlying possession of the
United States, and it |acked an official seal. She inforned
Petitioner that if he could not provide the acceptable
docunentation within three days, that he would have to be
di sm ssed.

26. Enpl oyees of TPB in previous training courses of
different races and national origins who submtted soci al
security cards with the sanme notation that appears on
Petitioner’s were treated in the sane manner as Petitioner.
Specifically, during the period of 2004 to August 2007, 17 new

enpl oyees of TPB were asked to submt another docunent that



fulfilled the FormI1-9 requirenents or go to the social security
office to apply for a new card. O those 17 enpl oyees, 12 were
Caucasi an, three were African-Anerican, one Hi spanic, and one
Aneri can | ndi an/ Al askan Nati ve.

27. M. Strickland infornmed Petitioner on or about
April 6, 2007, that TPB had to term nate his enpl oynent because
he was unable to provide sufficient proof of enploynent
eligibility with regard to Form1[-9.

28. There was no conpetent evidence presented that
establ i shes that Petitioner’s termnation was based on race or
national origin.

CONCLUSI ONS OF LAW

29. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject natter in this case.
88 120.569 and 120.57, Fla. Stat.

30. Section 760.10(1), Florida Statutes, states that it is
an unl awful enploynment practice for an enpl oyer to di scharge or
ot herwi se di scrimnate against an individual on the basis of
race or national origin.

31. In discrimnation cases alleging disparate treatnent,
the Petitioner generally bears the burden of proof established

by the United States Supreme Court in MDonnell Douglas v.

Green, 411 U.S. 792 (1973), and Texas Departnment of Community

Affairs v. Burdine, 450 U.S. 248 (1981).% Under this well




est abl i shed nodel of proof, the conplainant bears the initial

burden of establishing a prima facie case of discrinmnation.

When the charging party, i.e., Petitioner, is able to make out a

prima facie case, the burden to go forward shifts to the

enployer to articulate a legitimate, non-discrimnatory

expl anation for the enploynent action. See Departnent of

Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991)

(court discusses shifting burdens of proof in discrimnation
cases). The enployer has the burden of production, not
per suasi on, and need only persuade the finder of fact that the

deci sion was non-discrimnatory. |1d. Al exander v. Fulton

County, Ceorgia, 207 F.3d 1303 (11th Cr. 2000). The enpl oyee

nmust then conme forward with specific evidence denonstrating that
t he reasons given by the enployer are a pretext for
discrimnation. "The enployee nust satisfy this burden by
showi ng directly that a discrimnatory reason nore |likely than
not notivated the decision, or indirectly by show ng that the
proffered reason for the enploynent decision is not worthy of

belief." Departnent of Corrections v. Chandler, supra at 1186;

Al exander v. Fulton County, Georgia, supra. Petitioner has not

met this burden.

32. To establish a prima facie case, Petitioner nust prove

that (1) he is a nenber of a protected class; (2) he was subject

to an adverse enploynent action; (3) his enployer treated



simlarly situated enpl oyees, who are not nenbers of the
protected class, nore favorably; and (4) he was qualified for

the job or benefit at issue. See McDonnell, supra; Gllis v.

Ceorgi a Departnent of Corrections, 400 F.3d 883 (11th G r

2005) .
33. Petitioner has nmet the first and second el enents to

establish a prima facie case of discrimnation in that he is a

menber of two protected classes and was subject to an adverse
enpl oynment acti on.

34. However, he has not proven the third elenent, that his
enpl oyer treated simlarly situated enpl oyees who are not
menbers of the protected class nore favorably. The
preponderance of the evidence established that he was treated
the sane way that other enployees were treated regarding the
Honel and Security requirenents in regard to Forml-9, regardl ess
of race or national origin. There is no evidence that
establishes that race or national origin played any part in his
term nation, nor whether anyone of another race or national
origin replaced him Petitioner has not provided any evidence
that any non-mnority enployees with whom he conpares his
treatment were simlarly situated yet treated nore favorably.

See Holifield v. Reno, 115 F.3d 1555 (11th Gr. 1997).
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35. Moreover, Petitioner did not present conpetent
evidence to prove the fourth conponent of establishing a prinma
facie case regarding his being qualified for the job, except
that he was hired for the job.

36. Applying the McDonnell analysis, Petitioner did not

nmeet his burden of establishing a prinma facie case of

discrimnatory treatnment. Even assunming that Petitioner had

denonstrated a prinma facie case of discrimnatory conduct,

Respondent denonstrated a legitimate, non-discrimnatory reason
for Petitioner’s termnation, that is, Respondent’s actions were
based on federal requirenents applicable to all enployers and
applied identically to all enpl oyees of Respondent.

37. Even if it were necessary to go to the next |evel of
t he McDonnel|l analysis, Petitioner did not produce any evidence
that Respondent’s legiti mate reasons were pretext for
discrimnation. Therefore, Petitioner has not net his burden of
showi ng that a discrimnatory reason nore |likely than not
noti vated the actions of Respondent toward Petitioner or by
showi ng that the proffered reason for the enploynent decision is
not worthy of belief. Consequently, Petitioner has not net his
burden of show ng pretext.

38. In summary, Petitioner has failed to carry his burden
of proof that Respondent engaged in racial or national origin

discrimnation toward Petitioner when it term nated him
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39. Respondent seeks an award of attorney’'s fees pursuant
to Section 760.11(6), Florida Statutes, which reads in pertinent
part as foll ows:

(6) Any adm nistrative hearing brought
pursuant to paragraph (4)(b) shall be
conducted under ss. 120.569 and 120.57

S In any action or proceedi ng under
this subsection, the commssion, inits

di scretion, may allow the prevailing party a
reasonabl e attorney’s fee as part of the
costs. It is the intent of the Legislature
that this provision for attorney’'s fees be

interpreted in a manner consistent with
federal law involving a Title VII action.

40. In this proceeding, the final order will be issued by
FCHR. The prevailing party cannot be determned until the final
order is issued. Further, in reading the above-quoted statutory
| anguage, it appears to the undersigned that it is FCHR not the
undersi gned, that has the jurisdiction to consider any such
award of attorney’ s fees.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law set forth herein, it is

RECOMVENDED

That the Florida Comm ssion on Human Rel ations enter a

final order dismssing the Petition for Relief.
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DONE AND ENTERED this 17th day of Cctober, 2007, in

Tal | ahassee, Leon County, Florida.

=

BARBARA J. STARCS

Adm ni strative Law Judge

Di vision of Administrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Administrative Hearings
this 17th day of Cctober, 2007.

ENDNOTES

1/ Petitioner’s Certificate of Ctizenship is barely |egible.
It contains the dates of Septenber 5, 1978, and February 17,
1982. It cannot be determ ned fromthe face of the certificate
which is the actual date of Untied States citizenship. In any
event, he was a United States citizen at all tines material to
t hi s proceedi ng.

2/  FCHR and Florida courts have determ ned that federa

di scrimnation |aw shoul d be used as gui dance when construi ng
provi sions of Section 760.10, Florida Statutes. See Brand v.
Fl ori da Power Corporation, 633 So. 2d 504, 509 (Fla. 1st DCA
1994) .

COPI ES FURNI SHED

Wade Ham |t on

3800 Sout hwest 20t h Avenue
Apart ment 406

Ccal a, Florida 34474

Jeffrey B. Jones, Esquire
Littl er Mendel son, P.C
4767 New Broad Street

Ol ando, Florida 32814
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Cecil Howard, Ceneral Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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CECI L HOMARD CGEN CO

FL COVM ON HUVAN RELATI ONS
2009 APALACHEE PKWY STE 100
TALLAHASSEE FL 32301
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